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OPINION AND ORDER

The appellant has petitioned for review of an initial
decision that mitigated his removal to a demotion to the next

lower nonsupervisory full-time position. For the reasons set

1 The appellant’s petition for review of the compliance
initial decision issued on February 4, 1992, and his petition
for review of the initial decision isgsued on
September 19, 1991, involve related facts. We find,
therefore, that joining the petitions will be more expeditious
than separate adjudication of each petition and that such
“oinder will not adversely affect any party. See 5 C.F.R.
§ 1201.36(a) (2); Parker v. United States Postal Service,
46 M.S.P.R. 214, 214 n.1 (1%90).



forth below, the Board GRANTS the petiticn for review and
AFFIRMS the initial decision AS MODIFIED by this Opinion and
Crder, further mitigating the penalty of removal to a 40-day
suspension. The appellant has also petitioned for review < a
compliance initial decision that denied his petition for
enforcement of an interim relief order. For the reasons set
forth bel-w, the Board DISMISSEs t™2 appellant’s petition for
review as moot.
BACKGROUND

The appellant filed a petition for appeal from the
agency’s action removing him from his position of
Superintendent of Postal Operations - Mail Processing at the
Farmington, Michigan, Post Office. See Initial Appeal File
(IAF), Tab 1. The agency alleged that the appellant, on five
separate occasions, had manipulated 1i1eports of mail volune
that were forwarded to the agency’s regiunal office, and that
this was done to falsely increase the Farmingtun Post Office’s
productivity rate and to improve the appellant’s own merit
performance rating. See IAF, Tab 3, subtab K, After a
heariag, the administrative judge issued an initial decision
that sustained one charge of falsification but found that the
cther four charges were not suppcrted by preponderant
evidence. See Initial Decision (I.D.) at 4-5. The
administrative Jjudge ordered that the removal penalty be
mitigated to a demotion to the next lower nonsupervisory full=-

time pesaition, and he directed the agency to provide interim



relief to the appellant if a petition for revias ~ filed.
See id. at 5-8.

Th: appellant has filed a pscition for review in which he
aileges that the adminisvrative judge erred by:
(1) Improperly shifting the bu:der of proof to the appellant
to show that he did not intenti ... 'ly falsify ":he volume of
mail at the Farmingten Post Offi:. . th regard tc the incident
on October 3, 1990;2 and (2) Misuppr.ying relevant case law
when he found that a demotion w#z s & reasonable penalty under
thae circumstances. See Petit.iun for Review File (PFRF),
Tab 1, at 3, 17. The appellart also filed a petition for
enforcement of the interim relief o .-. See Compliance File
(CF), Tab 2. The administrat! * . “ye issued a compliance
initial decision in which he ¢c: 20 th2 ppellant’s petition
for enforcemernt, finding that the zrsncy had complied with his
interim relizf order. See Ccnplic -2 Initial Decision (CIDY
at 1-6. The appellant has £filea a petition for review
alleging that the administrative judge erred in his findings
on the compliance issue. See Petition for Review File 2
(PFRF 2), Tab 1. The agercy has responded in opposition to
the appellant’s petition for review; the appellant has filed a
nmotion to strike that submission, arguing that the response

was unrtimely. See PFRF 2, Tabs 3, 4.

2 The appellant claims that the agency did not charge him
with intentional falsification of mail volume figures,
see PFRF, Tab 1 at 21, but examinatizn of the charges made by
the agency belies tha* claim. See IAF, Tab 3, Subtab K.



ANALYSIS
The agency’s charges

The administrative judge stated in the initial decision
that the agency had levelled five separate charges against the
appellant. See I.D. at 2-3, That statement is incorrect,
although it is based on the agency’s imprecise use of the word
#charge” in its notice «f proposed removal. The agency first
stated in the proposal letter that the appellant was charged
with #failure to maintain the integrity <i Postal operations”®
entrusted to him by manipulating production reports ~to
falsely increase productivity.# See IAF, Tab 3, Subtab K. It
then listed five separate occasions on which the appellant had
allegedly manipulated mail volume reports and described each
allegation as a ”charge.* See id.

It is clear from the structure of the proposal letter,
however, that the agency‘s discussion 9f the ”charges” was
merely a description of the factual specifications of its
overall charge, i.e., that the appellant had failed to
maintain the integrity of Postal operations entrusted to him
when he falsely increased mail volume and productivity
figures. See, e.g., Diaz v. Department nf the Army, MSPB
Docket No. S8SF0752920688I1 ‘Feb. 16, 1993), slip op. at 3-8;
Boykin v. United States Postal Service, 51 M.S.P.R. 56, 58-59
(1991). Proof of only one of the specifications supporting a
charge is sufficient to sustain the charge. See Burroughs v.
Department of the Army, 918 F.2d 170, 172 (Fed. Cir. 1990).

Thus, 1if the agency established that the appellant had



falsified mail volume on one occasion, then it established its
overall charge of failure by the appellant to maintain the
integrity of Postal operations entrusted to him. See id.

The administrative judge did not err in finding that the
agency proved the necessary intent to falsify.

To sustain a falsification charge, the agency must prove
by a preponderance of the evidence that the employee knowingly
supplied wrong inf - rmation with the intent of defrauding the
agency. See Naekel v. Department of Transportation, 782 F.2d
975, 977 (Fed. Cir. 1986). It is well settled that the issue
of the appellant’s intent must be resolved not from demeanor
evidence alone, but rather from the totality of the
circumstances. See Delessio v. United States Postal Service,
33 M.S.P.R. 517, 520 (1987), aff’d, 837 F.2d 1096
(Fed. Cir. 1987) {Table); Filson V. Department of
Transportation, 7 M.S.P.R. 12%, 132 (1981), citing Tucker v.
United States, 624 F.2d 1029, 1033 (Ct. €l. 1580), citing
Scanland v. U.S. Army Test and Evaluation Command,
389 F. Supp. 65, 75 (D. Md. 1975) (#[ijntent being a state of
mind, can seldom be proved directly. Circumstantial evidence
is generally utilized...to establish intent.”). In this
regard, an incorrect statement coupled with the lack of any
credible explanation or contrary action by an employee has
pbeen held to constitute circumstantial evidence of an
intention to deceive. See Randelph v. Department of

Education, 38 M.S.P.R. 99, 102 (1988).



The appellant alleges in his petition for review that the
administrative <dJudge improperly penalized bhim for his
inability to remember specifically why he gave an accounting
technician & signed, dated order to adjust mail wvolume for
October 3, 1990, upward by 50,000 pieces. See PFRF, Tab 1,
at 4. He alleges that the administrative judge shifted the
burden of proof to him, in viclation of
5 C.F.R. § 1201.56(a) (i), to show that he did not
intentionally falsify mail wvolume. See id. That clainm
misreads what the administrative judge actually found. The
administrative Jjudge found incredible the appellant’s
assertion that he ordered the increase because of a vaguely
remembered fmajor problem” on that day, given the size of the
increase, the lapse of two days before the adjustment was
made, and the improbability that an error could accocunt for an
even 50,000 pieces of mail. See I.D. at 5. 1In this context,
it must also be considered that the recorded ratio of sorted
mail to carrier delivered mail was higher at the Farmington
Post Office than at other offices. See 1AF, Tab 3, Subtab 1.
The administrative Jjudge thus held that it was more likely
that the even-numbered increase in mail volume wags ordered to
erihance the appearance of the efficiency of the appellant’s
operation than to correct a previously undiscovered error,
applying the factors set out in Hillen v. Department of the

Army, 35 M.S.P.R, 453, 458 (1987).3 The appellant criticizes

3  Under Hillen v. Department of the Army, 35 M.S.P.R. 453,
458 (1987), to resolve credibility issues, an administrative



this holding as finding him guilty based on his inability to
remember events that occurred months before the hearing,
further alleging that the administrative judge applied only
the #inherent improbability# factor im Hillen and neglected to
consider the other factors. See PFRF, Tab 1, at 5-10.4%

The administrative Jjudge <correctly resclved the
credibility determinations in accordance with Hillen. He
first identified the factual guestions in digpute, summarized
the agency’s charges, and then analyzed the evidence that the
parties offered with respect to the charges. See I.D. at 2-~5.
The administrative Jjudge then stated that he believed the
agency’s version, and explained why he found the appellant’s
version incredible, See id. at $. This decisional process
mirrors closely the analytical steps mandated by Hillen.
35 M.S.P.R., at 458. Although the administrative judge did not

specifically discuss each Hillen factor, this omission does

judge must identify the factual questions in dispute,
summarize the evidence on each disputed question, state which
version he believes, and explain in detail why he found the
chosen version more credible, considering such factors as:
(1) The witness’s opportunity and capacity to observe the
event or act in gquestion; (2) the witness’s character; (3) any
prior inconsistent statement by the witness; (4) a witness’s
bias, or lack cof bias; (5) the contradiction of the witness’s
version of events by other evidence or its consistency with
other evidence; (6) the inherent improbability of the
witness’s version of events; and (7) the witness’s demeanor.

4 The appellant criticizes the administrative judge for his
skepticism about the appellant’s inability to remember, at the
time of the hearing, events that occurred ten months before,
see PFRF, Tab 1 at 10, but it should be noted that the
appellant had notice of an ongoing investigation of his
operation three months after the events occurred, and received
specific, formal <charges five months after the events
occurred. See IAF, Tab 3, Subtab 2 at 3 of 16, Subtab L,
Subtab 52; Subktal K.



not mean that he did not consider the appropriate factors.
See Marques v. Department of Health and Human Services,
22 M.S.P.R. 129, 132 (1984), aff’d, 776 F.2d4 1062
(Fed. Cir. 1985) (Table), cert. denied, 476 U.S. 1141 (1986).
Here, the administrative judge reviewed the record thoroughly,
found the appellant’s explanation incredible and outlined his
reasons for so holding, and thus held that <the record
contained circumstantial evidence of the appellant’s intent to
falsify. See Filson, 7 M.S.P.R. at 132, Nothing in the
appellant’s characterization of the evidence c¢r in the
conclusions he draws therefrom compels us to abandon the
traditional deference accorded the findings of an
administrative jdudge. See Jackson v. Veterans Administration,
768 F.2d 1325, 1331 (Fed. Cir. 1985). Therefore, he did not
err in finding that the agency had carried its burden of
proof, and in sustaining the charge of falsification.

The administrative judge erred by not sufficiently mitigating
the agency’s removal action.

The appellant asserts in his petition for review that the
penalty of demotion to the next lower non~supervisory full-
time position was too harsh for the offense committed, and
that the administrative judge erred in his application of the
factors 1listed in Douglas v. Veterans Administraticn,
5 M.S.P.R. 280, 302 (1981). See PFRF, Tab 1, at 17-24.
Specifically, he argues that the administrative judge did not
consider all the mitigating factors and unique circumstances

involved in the appellant’s case, and that the cases cited to



support the adnministrative 3udge’s choice of penalty are
inapposite here. See id. at 20-23.

In reviewing the appropriateness of a penalty, the Board
may determine whether it is clearly gxcessive,
disproportionate to the charges, arbitrary, c¢apricicus, or
unreasonable. See Douglas, 5 M.S.P.R. at 302 (1981).
Further, when not all of the charges brought by the agency are
sustained, the penalty imposed by the agency must be evaluated
on the basis of only those sustained. Sege id. at 308. The
Board has held that relevant factors to be considered in
evaluating penalties impcsed for falsification include: the
nature and seriousness of the offenze and its relation to the
appellant’s duties, ©position, and responsibilities; the
appellant’s past disciplinary record; the effect of the
offense upon the appellant’s ability to perform at a
satisfactory level; and the mitigating factors surrounding the
offense. See Rigilano v. United &States Postal Service,
41 M.S.P.R. 513, 519 (198%).

It is true that an employee who knowingly gives false or
inaccurate information to his supervisors strikes at the wvery
heart of the enployer-employee relationship. See Hanna v.
Department of the Army, 42 M.S.P.R. 233, 240 (1989). Here,
the administrative judge noted that the offense represented an
isolated incident (for which the appellant received no direct
benefit) set against the background of sixteen years of
service by the appellant to <the agency, with a good

disciplinary reccrd. See I.D. at 6. And, the administrative
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judge made no £finding that the appellant’s offense has
affected his ability to perform his duties. See id. at 5~7.
Also, some testimony suggests that the appellant could still
work well with his colleagues and subordinates, demonstrating
possible rehabilitation potential. See Hearing Tapes,
Tapes 4B, 53, 5B (Testimony of Dennis Bzowka); Tapes 8A, 6B
(Testimony of David Daane); and Tape 6B (Testimony of
Sandra Martin).

The casés that the administrative judge cited to support
his choice of demotion as the appropriate penalty ars not
closely analogous to these facts, since they involve
situations where the employees engaged in repeated, widespread
misconduct that involved a direct, significant aspect of
financial gain; they do not sgquarely address the appropriate
penaity for an isolated incident involving no direct benefit
to the appellant. See Jackson v. United States FPostal
Service, 48 M.S.P.R. 472, 474~-75 {1991}, and McAllister v.
United States Postal Service, 42 M.S.P.R. 658, 560 (1989).
Also, the Board has previously found, depending on the
individual circumstances of each <©ase2, that =2 60-day
suspension may be the maximum supportable penalty even for
falsification o©of documents involving some  prospective
financial gain for the offender. See Schoeffler v. Department
of Agriculture, 47 M.S.P.R. 80, 91 (1991), vacated in part on
other grounds, 50 M.S.P.R. 143 (1991).

Given these facts, the conclusion follows that a lesser

penalty for the appellant’s first offense in his otherwise



11

satisfactory service record is warranted, and will serve to
bring about his rehabilitation. See, e.g., Schoeffler,
47 M.S.P.R. at 91. Under the circumstances presented, the
maximum reasonable penalty for the appellant’s misconduct is a
60-day suspension, which recognizes the seriousness of the
offense, and whose stringency will act to deter future
misconduct by the appellant. See id.

Since final relief in this appeal 1s more favorable to
the appellant than the interim relief ordered in the initial
decision, his petition for enforcement of the interim relief
order has been rendered moot; therefore, we dismiss as moot
his petition for review of the compliance initial decision.
We also note that the agency’s response to his petition was
untimely filed without a showing of good cause for the delay.
See PFRF 2, Tabs 2, 4. The Board thus would not need to
consider it even if the merits of the petition for review were
examined, and we therefore grant the appellant’s motion to
strike the response. See PFRF 2, Tab 2; 5 C.F.R.
§ 1201.1314(i).

ORDER

We ORDER the agency to carncel the appellant’s removal and
t0 substitute a 60-day suspension without pay, retroactive to
the effective date of the removal action, May 4, 1991,
See Kerr v. Naticnal Endowment for the Arts, 726 F.2d 730
(Fed. Cir. 1984). The agency must accomplish this action

within 20 days of the date of this decision.
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We also ORDER the agency to issue a check to the
appellant for the appropriate amount of back pay, with
interest, and tc adjust benefits with appropriate credits and
deductions in accordance with the Office of Personnel
Management’s regulations, no later than 60 calendar days after
the date of this decision. We ORDER the appellant to
cooperate in good faith in the agency’s efforts to compute the
amount of back pay, interest, and benefits due, and to provide
all necessary information the agency regquests to help it
comply. If there is a dispute about the amount of back pay,
interest due, and/or other benefits, we ORDER the azagency to
issue a check to the appellant for the undisputed amount no
later than 60 calendar days after the date of this decision.

We further ORDER the agency to inform the appellant in
writing of all actions taken to comply with the Board’s Order
and of the date on which the agency believes it has fully
complied. If not notified, the appellant should ask the
agency about its efforts to comply.

Within 30 days of the agency’s notification of
compliance, the appellant may file a petition for enforcement
with the regional office to resolve any disputed compliance
issue or issues. The petition should contain specific reasons
why the appellant Dbelieves that there is insufficient
compliance, and should include the dates and results of any
comrunications with the agency about compliance.

This is the final order of the Merit Systems Protection

Board in this appeal. 5 C.F.R. § 1201.113(c).
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NOTICE TO APPELLANT

You have the right to request the United States Court of
Appeals for the Federal Circuit to review the Board’s final
decision in your appeal if the court has jurisdiction. See
5 U.8.C. § 7703(a)(1). You must submit your request to the
court at the following address:

United States Court of Appeals
for the Federal Circuit
717 Madison Place, N.W.
Washington, DC 20439
The court must receive your reguest for review no later than
30 calendar days after receipt of this order by vyour

representative, if you have one, or receipt by you personally,

whichever receipt occurs first. See 5 U.S.C. § 7703 (b) (1).

FOR THE BOARD:

obert E. Tavlo
Clerk of the Board
Washington, D.C.



